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Dear Ms. Roman Salas:

The Association for Maximum Service Television, Inc. ("MSTV") hereby notifies
the Commission that Victor Tawil, Senior Vice President ofMSTV, and the undersigned met on
Wednesday, February 3, 1999 with Mr. Rick Chessen, Senior Legal Advisor to Commissioner
Gloria Tristani, Ms. Anita Walgren, Legal Advisor to Commissioner Susan Ness, and Ms. Jane
Mago, Senior Legal Advisor to Commissioner Powell, and on Friday, February 5, 1999 with Mr.
Paul Misener, Senior Legal Advisor to Commissioner Furchtgott-Roth, Ms. Cathy Brown, Chief
of Staff to Chairman Kennard, and Ms. Deborah Lathen, Chief of the Cable Services Bureau, Mr.
William Johnson, Deputy Chief, and Ms. Deborah Klein, also of the Cable Services Bureau. The
topics were MSTV's positions with respect to DTV non-must-carry issues, must-carry issues, and
DTV compatibility matters, as reflected in MSTV's comments and reply comments in this
proceeding. We left eight pages of excerpts from these pleadings with those we met with or are
enclosing those excerpts with their copies ofthis letter.

Please direct any questions to the undersigned.

Respectfully submitted,
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cc: Mr. Rick Chessen (w/enc1osures)
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Ms. Jane Mago (w/enc1osures)
Mr. Paul Misener (w/enc1osures)
Ms. Cathy Brown (w/enc1osures)
Ms. Deborah Lathen
Mr. William Johnson
Ms. Deborah Klein
Mr. Victor Tawil



SUMMARY

Digital television has long been envisioned as a replacement service for the

pubi:c's current analog service. Io put teeth into the transition to digital. Congress

mandated that broadcasters give back their analog spectrum in 2006. or whenever the

transition is sufficiently far along. Congress also charged the Commission with managing

the transition in the public interest. Since the early 1990's. the Commission has sought

comment on DIV implementation rules, and since then, it has adopted rules on build-out.

simulcasting, hours of operation: the list goes on. One of the most fundamental set of

implementation issues involves cable carriage of DTV signals. In recognition of their

importance. the Commission asked for comment on those issues as early as 1991. and in

1992. Congress set guidelines for the core regulatory principle and the schedule. Now it is

time - indeed it is past time - for the Commission to abide by the Congressional mandate

and adopt appropriate rules.

The Congressional cable carriage directive was clear as to timing: initiate the

cable carriage rulemaking proceeding when the DTV transmission standard is adopted

(almost two years ago to the day). Congress' sense of urgency. which has seemingly been

forgotten. was unmistakable. Congress was also clear as to the principle: adopt a must-carry

rule for digital television.

The broadcast/cable marketplace has never been a "free marketplace" - not

with compulsory licenses, spectrum allocations. and heavy reliance by both services on

radio frequencies licensed to them by the federal government. Under the regulatory

environment in existence at the time the must-carry rules were adopted. cable systems could

pick up and retransmit broadcasters' programming, at little or no cost and without

broadcaster consent, and move their signals from large city to small hamlet at the risk of
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destroying the bedrock values of localism that underlie Section 307(b) of the Act -

ubiquitous and community-oriented service available to rich and poor. urban and country

dweller alike.

In the analol! environment. the Commission. Con!!ress and the courts all- -
embraced a series of regulations that promoted the growth of cable but sought as well to

preserve the public' s local television service from cable-induced erosion. That was at a time

when cable was a smaller industry and policy makers were concerned about the strength of

broadcasting with its reach into 98% of American homes. Yet Congress recognized even

then the power and incentive of an untrammeled cable industry to undermine first smaller

broadcasters and ultimately the whole system.

Today the tables have turned. Cable penetrates 70% of American homes and

passes another 20%, while penetration of the sets needed to receive the replacement digital

broadcast service understandably is nil. Cable's bottleneck strength is now probably the

single greatest concern in the communications policy arena. Cable must-carry rules were

demonstrated, to the Supreme Court's satisfaction. to be needed in the old analog

environment when the shoe was on the other foot. How much more clearly are they

necessary in the new digital environment?

Still. cable advocates urge delay. Wait until the patient is dead, they say to

the Commission. before you administer first aid. They say: "That is what the Constitution

requires." These reply comments of the Association for Maximum Service Television, Inc.

("MSTV") parse those particular arguments and demonstrate their failings. Fortunately,

efforts to import into the Constitution meanings that don't make any sense rarely prevail.
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It is. of course. true that how digital television will unfold is not knO\\TI at this

time. But that fact has not daunted or held back the Commission's efforts to establish a

regulatory regIme for other aspects of digital operations. subject. wisely. to periodic reviews.

Further. none of the carriage rules MSTV endorses would constrain or be affected by how

the digital service evolves. such as what percentage of their schedules broadcasters devote to

HDTV ~ll1d what percentage to multicasting, to take one area of uncertainty often cited as a

reason for the Commission not to act. Non-degradation, network nonduplication. syndicated

exclusi\"ity. program guide regulation and must-carry principles can and should be

established now, regardless what HDTV/multicast mix develops in response to consumer

demand.

Some argue that delay is necessary to detennine whether broadcasters' digital

programming merits must-carry treatment. But carriage rules have never been based on the

content of broadcast programming (but instead on the nature of the service - free. local and

universal l. and they would be constitutionally suspect if they had. Moreover. this argument

neglects the fact that digital is a replacement service for the public's current analog service.

Because that service has been subject to the regulatory principles at issue in this proceeding.

the presumption should be to apply those principles to the replacement digital service.

making adjustments as appropriate.

Cable's advocates have also confused two different concepts: the need for

regulatory certainty now and the question of when the various carriage requirements should

become effective. Broadcasters are. uniquely, embarked on a high-risk. high-cost ($16

billion) transition. They need to know now which rules of the road that govern their

established analog service will apply to the infant replacement DTV service. and when and

. v .



ho\\. There is every reason for the carriage rules. other than must-carry. that \fSTV' 5 initial

comments discussed in detail. to be made immediately effective. Even the cable industry.

by and large. has not contested this proposition. The Commission should proceed forth\\'ith

to adopt them.

In the case of must-carry as well. rules should be adopted immediately.

\larkets abhor regulatory uncertainty and do not function effectively in such an

environment. But the must-carry principle can take effect in stages. The keys are adoption

now and an effective and fair implementation schedule over time.

Having led the 20-year struggle to give the public's free television service the

opportunity to participate in advanced television, MSTV has been dismayed by the two-year

neglect of the important issues at stake in this proceeding. Delay and indifference threaten

the constructive industry/government partnership that has brought us to the brink of digital

success - a partnership that cable started off participating in but which, sadly. it has

abandoned.

MSTV recognized that the Commission's inertia was due to the confusion.

noted above. between the need promptly to adopt a must-carry requirement and concern

about th~ disruptive consequences of implementing must-carry across-the-board on day one.

regardless of the circumstances in each market and of each station and system. To break the

logjam so that the Commission could expeditiously resolve the whole set of carriage and

compatibility issues. MSTV's Board in September voted to submit to the Commission a

capacity-based. must-carry proposal. MSTV outlined that proposal on pages 51-56 of its

initial comments.
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Under this proposal cable systems would have to carry local digital signals

when they add capacity. thereby avoiding the need to take away existing cable programming

from their subscribers - this argument being the most compelling basis for cable' s

opposition to must-carry. This principle would be adjusted (l) where the cable system

already has converted to digital or has added substantial capacity: (2) where in the future a

cable system adds capacity, places early-adopter DTV stations on its system and keeps later

adopters. e.g.. smaller stations, off the system; and (3) where a cable system simply stalls

indefinitely in adding capacity that would accommodate DTV broadcast signals. The

carriage requirements would also be subject to the one-third cap contained in the analog

rules and exemptions for small systems.

Various other broadcasters made specific proposals for easing the

implementation requirements of the must-carry principle or more generally endorsed a

flexible approach to implementation. NAB, as well as MSTV, demonstrated that the

continued growth in cable's channel capacity will make a DTV carriage requirement easily

manageable in the aggregate. The implementation ideas submitted by MSTV and others

assure that must-carry implementation can be managed sensibly and without hardship for all

systems. whatever their particular circumstances. even in the near tenn.

The Commission should get on with the job.
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IV. CONCLUSION

MSTV urges the Commission to take the following actions to fulfill its statutory

obligations to preserve the integrity and competitive viability of local television signals and to

speed the public' s transition to DTV:

• Apply the network nonduplication and syndicated exclusivity rules in the digital
arena so that a cable system honors the contractual tenns between a station and its
network or syndicator that provide for program exclusivity within a market;

• Require that DTV signals be carried on cable without material degradation (i.e., cable
systems should not be permitted to block or delete any of the bits comprising the free
over-the-air broadcast material) so that viewers can access DTV·signals in their
original format, absent broadcaster consent;

• Require that cable systems ensure that the DTV channel may be found in the same
way over cable that it can over-the-air (that is, using the PSIP protocol or another
navigation tool that sets recognize when receiving signals over-the-air);

• Adopt a non-discrimination rule that would prevent cable systems from
discriminating against competing or independent program guides carried on their
systems or from favoring affiliated cable programming on their own program guides;

• Require carriage of all the free over-the-air broadcast video, accompanying audio,
closed-captioning, and program-related material by simply defining the category of
services not entitled to carriage (ancillary and supplementary services) to mean
subscription services;

• Permit licensees to make separate must carry/retransmission consent elections and
coordinate the DTV election period with the analog election period so as to begin in
2000 (or whenever a station goes on the air) and run until the end of2003;

• Ensure carriage ofDTV signals on a tier of service that is reasonably priced, either on
the basic service tier or on a digital basic service tier;

• Require carriage of local DTV signals as cable systems increase capacity, with
exceptions to ensure that larger cable systems, cable systems that upgrade before all
local DTV signals are on the air and cable systems that delay in upgrading carry all
eligible DTV signals at a reasonable time.


